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Minimum delimitations that should be set: development of biofuels and their 
production methods should not result in e.g. the destruction of the existing 
eco-systems, harm biodiversity or pollute water. 
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Westerlund suggests that the solution to the basic challenge should be legally technical, which sets 
demands on the construction of a legal framework. Thus, the environmental goal of a legal framework 
should be clear. This goal reflects the exact results, which are aimed at. The goal should be precisely 
formulated, so that different groups of the involved actors understand it. It should then be 
operationalized, which means that it should be converted into rules that tell different groups of the 
involved actors what they should or should not do, in order to achieve the environmental goal. 
Westerlund calls these rules “action rules”, and their fulfilment should be controlled.  He emphasizes 
that without an operationalization system, the environmental goal does not function for 
environmental sustainability and protection. 
  
The next stage, according to Westerlund, is to make the involved actors follow the legislated action 
rules. This can be done with the help of the already established legal tools and mechanisms, such as 
e.g. planning, probation, supervision, consultations and penalty regulations. Westerlund calls rules, 
which function for the enforcement of these legal tools and consequently for the fulfilment of action 
rules, “enforcement rules”.  
As an example provided by Westerlund, a businessman should not be bound by general regulations 
about the environmental goal, but only by the rules that address his actions. Authorities that answer 
for the enforcement of action rules should be bound by the environmental goal. This implies that the 
authorities should create rules that are relevant for the businessman and regulate his behavior.  
 
The figure demonstrates how the goal of an environmental legal framework is made achievable with 
the help of legislation. The author of the model calls this process “legal operationalization”. He stresses 
that the relationship between the achieved results and the goal, named “reconsideration” on the 
scheme is important, because there should always be reflections and reconsiderations over the 
achieved results and what has been aimed to be achieved. The model should not be understood as a 
circle: the goal shall not be influenced by the results and environmental requirements shall not be 
lowered, if they have not been fulfilled. In such situations, other components of the operationalization 
process and enforcement mechanisms should be improved. The requirements of the environmental 
goal can definitely be lowered because of other reasons, for example because of new scientific 
findings.  
 
The efficiency of a legal framework has a decisive impact on the fulfilment of the environmental goal.  
Westerlund points out that the operationalization model makes it possible to research legal 
frameworks and their potential effects without awaiting case law and other implementation results 
relevant for legal analysts.  
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The implementation steering model of Lundquist was introduced in the 1970-ies, and has been widely applied 
since that in investigations on policy and governance measures. It primarily concerns the position of actors, who 
are to implement and comply with a legal framework. It is based on three dominant categories, which 
characterize the actors’ behavior: understand, can and will. Steering in this connection is defined as “the 
conscious attempts of the decision-maker to influence implementation in the desired direction”. 
 
The category “understand” means understanding of individual actors. Lundquist points out that there is no 
collective understanding. “Can” refers to abilities, capabilities and resources of each particular actor. It also 
includes legal competence to act, which the actors acquire due to their legal rights protected by a legal 
framework. “Will” corresponds to preferences and priorities of the actors.  
  
The author of the model explains that the three categories have influence on each other. Thus, providing the 
actors with information, which belongs to the category “understand”, affects the actor’s “can” through 
broadening his or her knowledge that is needed to follow the decision. A change of “can” has, in its turn, the 
potential to change the categories “understand” and “will”. It can occur that the involved actors are not able to 
implement a legal framework, even though they understand its content and are really willing to follow it. This can 
happen because the actors lack required resources, such as money, equipment, employees, knowledge and 
organizations.  
  
Lundquist stresses that the category “can”, which is referred to the actors’ ability to perform actions, is absolutely 
central in his model. If the actors are not able to undertake the required actions, the implementation mechanism 
will collapse. If an influence on the actors and spreading knowledge among them are not followed by an action, 
there will be no desirable results. The actors can implement steering to a varying degree. If the actors are 
incompetent, they are not capable of implementing the measures. 
 
The category “understand” involves that the actors must have knowledge about the environment, where he or 
she functions, as well as about its regularities, casual relations, conceptions of available tools, outcomes from 
their use and secondary effects. To resolve problems and conflict situations, the actors must possess technical and 
strategic knowledge.  
The category “will” highlights that the actors’ motivation and preferences to implement steering measures can 
vary. When the actors do not follow the steering, the reason may be that they dislike the policy, that they are 
negatively oriented towards the policy-makers, or that they mistrust the system, which the policy-makers 
represent.     
 
The opinion of Lundquist is that it might be very broad to examine and analyze all aspects of the implementation 
steering model in one case study. It may be more productive to delimit the research area to one dominant 
category of the model and to concentrate deeper there.  
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The models of Lundquist and Westerlund bring different perspectives on a 
legal framework, its construction and functional effects. They seem not to 
coincide or overlap in any aspect. This makes it relatively easy to unite these 
two models, which contributes to a more comprehensive legal analysis. For the 
purpose of the research, I suggest that each of the three categories, 
distinguished by Lundquist, i.e. “understand”, “can” and “will”, can be applied 
on the main elements of Westerlund’s operationalization model. This means 
that the first element in Westerlund’s model, which is the environmental goal 
of a legal framework, including its clear formulation and delimitations, should 
meet the demands of the three categories in Lundquist’s model – 
“understand”, “can” and “will”. 
 
The figure implies that actors, affected by a legal framework and who have to 
change their behavior because of it, should understand the environmental 
goal, should be able and capable of achieving it, as well as should be willing 
and give priority for achieving this goal. The same approach can be used for 
the other main elements of Westerlund’s model, such as working out action 
rules for the involved actors and choosing implementation and enforcement 
mechanisms for them.  
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The resulting combined model on figure 3 should be explained. It incorporates the model of 
Lundquist into the model of Westerlund, and some minor changes to the initial model of 
Westerlund are added. Thus, the original boxes of Westerlund that refer to different stages of 
the operationalization process have been enumerated as Box 1, Box 2, etc. In Box 1, the term 
“goal” has been specified and changed into the “environmental goal”, because a goal of an 
environmental character is meant in this context. The second stage in the model of 
Westerlund “Formulation of the Goal” has been moved from Box 2 into Box 1, as it has 
seemed more logical to have one box devoted to the term “goal” and requirements to its 
formulation. In Box 2, only the issue “Action rules for the involved actors” has been left, 
representing the second stage of the operationalization process. In Box 3, the third stage 
“Enforcement rules” from the original model of Westerlund has almost been left unchanged. 
The modification here has been that among the examples of the enforcement mechanisms, 
the issue of control has been added, which Westerlund has not put on his schematic drawing. 
Box 4 “Results” and the arrow “Reconsideration” between the results and environmental goal 
have been left unchanged, as in the original model of Westerlund.  
  
The three actor-oriented categories that characterize the model of Lundquist – “understand”, 
“can” and “will” have been added to each main element of Westerlund’s model as external 
components, except for Box 4 and the arrow “Reconsideration”. The external components 
are marked with the dotted arrows and dotted quadrangles on the figure. Box 4 “Results” 
and the arrow “Reconsideration” have been left without the categories “understand”, “can” 
and “will”, though their enclosure, especially to the arrow “Reconsideration”, can be 
discussed. It has been done this way because of the reasoning that the analysis of the 
achieved results and their correlation to the initial environmental goal should primarily be the 
concern of legal researchers and legislators, not other involved actors. On the other hand, all 
groups of the involved actors ought to draw conclusions about their individual result and its 
relation to the environmental goal of the legal framework, as well as reflect upon what could 
be done better.  
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The last mechanism is not presented in the text of Directive 2009/28/EC.  
  
It is doubtful whether applying different approaches from this list to the 
control issue will lead to the same sustainability quality and standards for 
biofuels. This can result in practice that there will be different sustainability 
standards for biofuels. 

14 



15 



In a policy package from 2010, EU encouraged industry, governments and NGOs to set 
up voluntary sustainability standards as control systems, which would certify the 
sustainable quality of biofuels. Consequently, actors that import or produce biofuels 
can demonstrate that their biofuels are sustainable through relying on auditing made 
within the frames of a voluntary sustainability standard.  
 
The EU policy documents from 2010 recommended that the auditing should be 
reliable and fraud resistant. It was suggested that voluntary sustainability standards 
arrange for an independent auditor to do the controls. Within the competence of the 
auditor should be to check relevant documents and do controls on the spot. This 
implies that the auditor inspects the whole production chain, from the farmer and the 
mill, via the trader, to the fuel supplier, who delivers fuels to the filling station. In the 
case of e.g. a Brazilian farmer, the auditor should check whether the land, where the 
feedstock for ethanol is produced has indeed been farm land before and not a 
tropical forest. A personal commentary is that in spite of independent auditors being 
engaged, it might be difficult for a company located in EU to exercise reliable control 
over Brazilian farmers.  
 
Communication (2010/C 160/01) on voluntary schemes and default values in the EU 
biofuels and bioliquids sustainability scheme; Communication (2010/C 160/02) on the 
practical implementation of the EU biofuels and bioliquids sustainability scheme and 
on counting rules for biofuels, and Decision C(2010) 3751 on guidelines for the 
calculation of land carbon stocks; Lin, J. (2010), p. 8; according to paragraph 2.2 of 
Communication (2010/C 160/01), economic operators can use any voluntary scheme 
that is recognized by the Commission to cover some or all of the sustainability criteria 
and has the requisite verification system in place. 
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The use of the combined model of Westerlund and Lundquist on EU Directive 
2009/28/EC emphasizes that one of the most vulnerable and problematic 
issues in the EU approach to the sustainability criteria for transport biofuels is 
the issue of control of their fulfilment.  
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Development of a new sustainability standard and test of its control 
mechanisms can take several years and cost much.  
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There is a point of view that the existence of many competitive sustainability 
standards, both legally binding and voluntary, can result in additional costs for 
producers and other actors, who will be forced in multiple standardizations. 
This can have a negative impact on small-scale producers in developing 
countries. 
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To function properly, sustainability criteria should not be incorporated alone. They should be 
accompanied by other structural elements, which would answer for such important aspects 
as enforcement of the sustainability criteria, their supervision, administration, control of their 
fulfilment and reconsideration of the achieved results. With other words, a whole unit with 
sustainability criteria and elements needed for their implementation should become a part of 
a legal framework.  
  
The number of accompanying structural elements, which together with sustainability criteria 
form the incorporated unit, can vary depending on a legal context, but some of the elements 
are indispensable: without them a legal framework will not function. In such a way, it is 
possible to differentiate between obligatory and supplementary accompanying structural 
elements. Obligatory accompanying elements are those that cannot be omitted without 
causing irreversible damage to the function of the legal framework. As an example of 
obligatory elements, mechanisms which answer for enforcement and control of the fulfilment 
of a regulation can be named. Supplementary accompanying elements are those, which 
facilitate the work of the obligatory accompanying elements and the whole legal framework. 
Still, there is no urgent need to include them in a binding legal act. They can be 
recommended in soft policy documents and freely chosen by those who implement the 
legislation. 
  
Scientific and practical relevance of this research on sustainability criteria should be 
separately touched upon. By this investigation, grounds have been prepared for further 
exploration of sustainability criteria as a legal tool, and how they can be used in a legal 
context. The outcomes of the research can be interesting not only for legal scientists, but also 
for researchers within other disciplines, who deal with sustainability criteria and sustainable 
production methods. The practical relevance of the research can be seen in highlighting that 
sustainability criteria for different products can have many common features, function 
according to analogous principles and be incorporated in a legal framework with the help of 
similar elements. Investigations of this kind can be important both for promoting and 
safeguarding sustainability of products, their production methods and for the development of 
more efficient environmental regulations.  
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